CITY OF EL PASO, TEXAS
AGENDA ITEM DEPARTMENT HEAD’S&HJMM@B} S(E)F’l%'M
DEPARTMENT: Engineering y 29 o ” 57 .

AGENDA DATE: December 7, 2004

CONTACT PERSON/PHONE: Irene Ramirez, P.E. (541-4431)

DISTRICT(S) AFFECTED: __3

SUBJECT:
APPROVE a resolution / ordinance / lease to do what? OR AUTHORIZE the City

Manager to do what? Be descriptive of what we want Council to approve. Include $
amount if applicable.

That the Mayor be authorized to sign an Agreement for Engineering Services by and between the CITY OF EL PASO
and KIMLEY-HORN AND ASSOCIATES, INC., for a project known as “Airway Feasibility Study”, in an
amount not to exceed FOUR HUNDRED TEN THOUSAND and NO/100 DOLLARS ($410,000.00)

BACKGROUND / DISCUSSION:
Discussion of the what, why, where, when, and how to enable Council to have reasonably

complete description of the contemplated action. This should include attachment of bid
tabulation, or ordinance or resolution if appropriate. What are the benefits to the City of
this action? What are the citizen concerns?

This consultant’s agreement is to prepare a feasibility report to extend Airway Blvd from I-10 to _

North Loop/Trowbridge. If feasible, report will be utilized to request federal funding for project.

Consultant shall prepare an engineering feasibility study to extend Airway Blvd. from I-10 to Delta Boulevard. The

study shall address all issues related to roadway design requirements, bike lane requirements, median and curb

requirements, drainage requirements, geometric requirements, traffic signalization and synchronization

requirements, utility requirements, landscaping requirements, sidewalk requirements, ADA requirements, and

pedestrian requirements. Special attention shall be given to the environmental issues and concerns related to this

proposed project. Consultant shall provide recommendations to address the need for environmental assessments,

impacts, and mitigation procedures. Special attention shall also be given to land acquisition issues, and existing_

facility demolition issues. Recommendations shall be provided to the owner as to the best and most feasible route

to take with respect to land acquisition. Three options with accompanying costs, problems, recommendations, plan

of actions shall be provided to owner for review and approval. Cost estimates shall include but is not limited to

construction costs, design costs, land acquisition costs, relocation costs, environmental costs, testing costs,

construction managements and inspection costs, design management costs, and administration costs. Feasibility

study shall follow and meet Texas Department of Transportation format and guidelines, F ederal Highway

Administration format and guidelines, and El Paso Metropolitan Planning Organization format and guidelines.

Formal public hearings shall be setup, managed, conducted, and directed by consultant. Consultant shall be

required to present his findings and recommendations to several governmental entities such as but not limited to

City Council, MPO, DCC, and CPC.




PRIOR COUNCIL ACTION:
Has the Council previously considered this item or a closely related one?

No_

AMOUNT AND SOURCE OF FUNDING:
How will this item be funded? Has the item been budgeted? If so, identify funding source
by account numbers and description of account. Does it require a budget transfer?

Item will be funded with 2004 Bond Issue funds. The item has been budgeted.

(14200403/PBE04ST10129115/508016.) No budget transfer required.

BOARD / COMMISSION ACTION:
Enter appropriate comments or N/A

P R R R AR R ]?%)THORIZATION********************
LEGAL: (if required) j FINANCE: (if required)
DEPARTMENT HEAD: /M W( (\ I

(Examﬁk: KCA is initiate urchasing, client department should sign also)
Information copy to appropriate Deputy City Manager

APPROVED FOR AGENDA:

CITY MANAGER: DATE:




RESOLUTION

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO:

That the Mayor be authorized to sign an Agreement for Engineering Services by and
between the CITY OF EL PASO and KIMLEY-HORN AND ASSOCIATES, INC,, for
a project known as “Airway Feasibility Study”, in an amount not to exceed FOUR

HUNDRED TEN THOUSAND and NO/100 DOLLARS ($410,000.00)
ADOPTED this day of December, 2004.

THE CITY OF EL PASO

Joe Wardy, Mayor

ATTEST:

Richarda D. Momsen, City Clerk

e
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THE STATE OF TEXAS )
) AN AGREEMENT FOR ENGINEERING SERVICES

COUNTY OF EL PASO )

THIS AGREEMENT, made this day of December, 2004 by and between

THE CITY OF EL PASO, a municipal corporation, organized and existing under the laws of
the State of Texas, hercinafter called the “Owner,” and KIMLEY-HORN AND

ASSOCIATES, INC., a North Carolina corporation, hereinafter called the “Engineer.”

WHEREAS, the Owner intends to engage the Engineer to perform professional services
for a project known as “Airway Feasibility Study” hereinafter called the “Project,” and further
described in Attachment “A”, which is attached hereto and made a part hereof for all purposes;

NOW, THEREFORE, the Owner and Engineer for the consideration hereinafter set
forth agree as follows:

I. BASIC SERVICES OF THE ENGINEER

A. General
1. The Engineer agrees to perform professional services in connection with

the Project where applicable as identified in Attachment “A.

2. The Engineer shall comply with the City of El Paso Engineering
Department Construction Document Guidelines, which are available in the
City Engineering Department, in the performance of the services requested

under this Agreement.

3. The Engineer shall serve as the Owner’s professional representative, and
shall give consultation and advice to the Owner during the performance of

services required pursuant to this Agreement.

4. The Owner is relying upon the skill and expert knowledge of the Engineer
to furnish the Owner with an accurate work product. The Owner’s review
of any documents prepared by the Engineer is only general in nature and
its obligation to approve and accept the work in no way relieves the
Engineer of responsibility for any specific deficiencies in work product.

5. All work prepared by the Engineer, following the Owner’s written
authorization to proceed for each individual project, shall:

a. Be delivered as electronic digital data contained on
electronic media and in a CAD format approved by the

Owner.
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b. Include a hard copy consisting of original field books and
drawings, to specified scale, and all other project

documents.
B. Preliminary Report Phase
1. Upon receipt of the Owner’s written authorization to proceed with the

Preliminary Report Phase, the Engineer shall:

a. Consult with the Owner to determine the requirements of
the Project and together with the Owner develop a mutually
acceptable program for the Project.

b. Provide preliminary investigations, studies, topographic surveys
including ties to known monuments of right-of-way lines, general
supervision of any other services obtained as described in Part
B.1.c. of this section and interpreting or incorporating results of
any such services for inclusion in the Preliminary Report referred
to in Part B.1.d. of this section.

C. 1) Provide consultation and advice as to necessity of providing or
obtaining other services such as: a) Property surveys, boundary
surveys, right-of-way surveys, and utility surveys, b) Core
borings, probings, and hydrographic surveys, c¢) Laboratory
testing, d) Asbestos survey and e¢) Inspection or other special
consultation; 2) Act as the Owner’s representative in connection
with such services; and 3) If concurred with and authorized by the
Owner, provide, procure, or assist him in procuring such additional

services.

d. Prepare a Preliminary Report on the Project based on the mutually
accepted program in sufficient detail to indicate clearly the
problems involved and the alternative solutions available to the
Owner, to include schematic layouts, sketches, flow diagrams and
reports of studies, and a general cost estimate for such of the above
listed improvements to be included in the Project, and to set forth
the Engineer’s recommendations.

e. Furnish ten (10) copies of the Preliminary Report and general cost
estimate to the Owner.

C. Final Report Phase
1. Upon receipt of the Owner’s written authorization to proceed with the

Final Report Phase, the Engineer shall:

a. Consult with the Owner to determine the requirements of
the Final Report and together with the Owner develop a mutually

[\
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acceptable program for the Final Report.

b. Provide preliminary investigations, studies, topographic
surveys including ties to known monuments of right-of-way lines,
general supervision of any other services obtained as described in
Part B.1.c. of this section and interpreting or incorporating results
of any such services for inclusion in the preliminary report referred
to in Part B.1.d. of this section.

c. 1) Provide consultation and advice as to necessity of
providing or obtaining other services such as: a) Property surveys,
boundary surveys, right-of-way surveys, and utility surveys, b)
Core borings, probings, and hydrographic surveys, c) Laboratory
testing, and d) Inspection or other special consultation; 2) Act as
the Owner’s representative in connection with such services; and
3) If concurred with and authorized by the Owner, provide,
procure, or assist him in procuring such additional services.

d. Prepare a Final Report based on the mutually accepted
program in sufficient detail to indicate clearly the problems
involved and the alternative solutions available to the Owner, to
include schematic layouts, sketches, flow diagrams and reports of
studies, and a general cost estimate for such of the above listed
improvements to be included in the Project, and to set forth the
Engineer’s recommendations.

Furnish ten (10) copies of the Final Report and general cost
estimate to the Owner.

II. ADDITIONAL SERVICES OF THE ENGINEER

A.

Doc No.: 6707

General

If authorized in writing by the Owner, through written amendment approved by
City Council, the Engineer shall perform or obtain additional services of the
following types which are not covered by Section I herein, which shall be paid for
by the Owner as indicated in Sec. V, Part B.:

1.

Furnish core borings, probings, and hydrographic surveys; laboratory
testing; inspection of samples or materials; and other special consultations.

Furnish property surveys and legal descriptions as needed to acquire
additional right-of-way or additional property.

Revise previously approved studies, reports, design documents, drawings,
or specifications, except when said revisions are required as a result of
errors, negligence, or other fault on the part of the Engineer.

(o8}
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4. Furnish additional copies of studies, reports, and additional prints of
Drawings and Specifications in excess of those required herein.

5. Serve as an expert witness for the Owner in any litigation or other
proceeding involving the Project.

6. Provide additional services in connection with the Project not otherwise
provided for in this Agreement, except where those services are required
as a result of negligence or other fault on the part of the Engineer.

No claim for additional services or cost shall be allowed unless the same was
done pursuant to a written authorization dated prior to the additional services or
cost and which was authorized pursuant to the policies and procedures of the
Owner (i.e., Passage by City Council).

III. THE OWNER’S RESPONSIBILITIES

The Owner shall:

A.
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Make known all information pertinent to the location of the feasibility study,
including previous reports and other data relative to design, such as “as-built”
drawings or physical conditions now existing within the identified Project area

available to the Engineer.

Obtain access to and make provisions for the Engineer to enter upon public and
private lands as required for the Engineer to perform work under this Agreement.

Review all studies, reports, sketches, estimates, drawings, specifications,
proposals, and other documents presented by the Engineer, and render in writing
decisions pertaining thereto within a reasonable time so as not to unreasonably

delay the work of the Engineer.

Designate the City Engineer of the City of El Paso as the Owner’s representative
with respect to the Engineering work to be performed under this Agreement. The
City Engineer shall have complete authority to transmit instructions, receive
information, interpret and define Owner’s policies and decisions with respect to
materials, equipment, elements, and systems pertinent to the work covered by this

Agreement.

Assist the Engineer in obtaining approval of all governmental agencies having
jurisdiction over the Project and such approvals and consents from such other
individuals or bodies as may be necessary for completion of the Project.
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IV. PERIOD OF SERVICE

A.

The services called for in the Preliminary Report Design Phase of this
Agreement shall be completed and the preliminary report documents and cost
estimates shall be submitted within ninety (90) consecutive calendar days
following written authorization from the Owner for the Engineer to proceed.

After the Owner’s acceptance of the preliminary report documents and revised
cost estimates for each alternative presented, including any specific modifications
or changes in scope desired by the Owner, and upon written authorization from
the Owner, the Engineer shall proceed with the performance of the services called
for in the Final Report Phase of this Agreement, so as to deliver completed
detailed specifications, analysis, and cost estimates on all authorized work within
sixty (60) consecutive calendar days following authorization to proceed with the

Final Report Phase.

Barring an early termination as provided in Section VLA., this Agreement shall
remain in force for a period which may reasonably be required for the preparation
of the each phase of the Feasibility Report, including extra work and required

extensions thereto.

V. PAYMENTS TO THE ENGINEER

A.
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Pavments for Basic Services of The Engineer Under Section I

1. The Owner shall pay the Engineer an amount not to exceed FOUR
HUNDRED TEN THOUSAND AND 00/100 DOLLARS ($410,000.00)
for all basic services and reimbursables performed hereunder. The
Engineer’s fee proposal for the performance of all basic services and
reimbursables is attached hereto and made a part hereof for all purposes as

Attachment “B.”

2. Payment on account of said fees for the basic services provided in Sec. V,
Part A.1., shall be made as follows:

The compensation for each phase of the basic services shall be made in
proportion to services performed for that phase so that the compensation at
the approved completion of each phase shall bring the fee up to the
following percentages of the total basic compensation:

Pavment Plan Completion
a. Preliminary Report Phase Monthly 75%
b. Final Report Monthly 25%

Payment for the Preliminary Report Phase and Final Report Phase shall be
made on a monthly basis provided the Engineer provides a detailed
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invoice and narrative of work performed that is satisfactory to the Owner
and its written approval.

Except as specifically set forth herein as a cost for which Engineer can bill
Owner, all costs of performing the services required under this Agreement,
of every kind and nature whatsoever, including by way of example and not
in limitation, overhead costs, payroll expenses, interest charges incurred
by Engineer for whatever reason, copies, office and equipment rentals and
similar costs, shall be borne by Engineer and not passed on to Owner or

otherwise paid by Owner.

Payments for Additional Services of the Engineer Under Section 11

If authorized by written amendment to this Agreement before services are
rendered:

The Owner shall pay the Engineer for additional services performed by
personnel assigned to the regularly established office of the Engineer at
the hourly rates established in Attachment “B” hereof, plus the reasonable
actual cost of the reimbursable expenses as hereinafter defined.

The Owner shall pay the Engineer for additional services performed in
connection with administering subcontracts for services of the types
provided in Sec. II, Part A., at the rate of actual cost plus five percent

(5%).

Reimbursable expenses shall mean the reasonable actual expense of
transportation and subsistence of principals and employees while traveling
in connection with the Project, field office expenses, Resident Project
Representative's transportation, toll telephone calls and telegrams,
reproduction of reports, drawings and specifications, and similar Project

related items.

4. Payments for additional services shall be made monthly upon presentation of

General
1.

the Engineer’s detailed statement and its written approval by the Owner.

The payroll cost of salaries and wages used as a basis for payment under
Sec. V, Part B.1., and Sec. V, Part B.2., shall mean the cost of salaries and
wages paid to principals and employees engaged directly on the Project,
including, but not limited to, social security contributions, unemployment,
excise and payroll taxes, workers’ compensation, health and retirement
benefits, sick leave, vacation, and holiday pay applicable thereto.

If this Agreement is terminated upon completion of any phase of the
Engineer’s services, the payments to be made in accordance with Sec. V,
Part A.2., on account of that and all prior phases shall constitute total

N
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payment for services rendered; if terminated during any phase of the work,
the Engineer shall be paid for services performed during such phase on the
basis of a reasonable estimate of the portion of such phase completed prior
to termination. In the event of any termination, the Engineer shall be paid
to the extent services performed by the Engineer are completed and
payment for such services is due, including payment for additional
services performed under Sec. V, Part B. Such payment to the Engineer
and any employees, subcontractors, or independent contractors employed
by the Engineer, and the Engineer shall not be entitled to any other claims
or damages against the Owner, including but not limited to lost profits,
office expenses, or overhead expenses. Any previous payments made to
the Engineer shall be credited to the payments due under this Agreement.
The Owner shall not be responsible for compensation or damages for
delay, overhead costs, damages for loss of anticipated profits on work not
performed, demobilization or cancellation costs or charges, payroll
expenses, or any similar costs on account of any termination.

3. Suspension/delay of work.  Engineer shall have no claim for
compensation or damages for compensation or damages for delay,
including but not limited to lost profits, interest expenses incurred by
Engineer or office expenses/overhead, should Engineer be prevented from
proceeding with the work required of this Agreement by any act or
omission of Owner or any reason not under the control of Owner.
Engineer agrees that Engineer shall be granted an extension of time to
perform the work required of the Agreement but shall not be otherwise
compensated for, nor entitled to recover, any costs, expenses or damages
arising from or related to such delays; provided further that in the event of
termination of the agreement by Owner for any reason including but not
limited to Owner’s convenience, as of the date of termination, any
extension of time shall terminate as well.

V1. GENERAL CONSIDERATIONS

A.
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Termination
This Agreement may be terminated without cause for the convenience of the

Owner by giving fifteen (15) days written notice.

In the event of failure to perform in accordance with the terms herein, this
Agreement may be terminated by the Owner by giving seven (7) days written
notice. If this Agreement is so terminated, the Engineer shall be paid as provided
in Sec. V, Part C.3. The termination of this Agreement by the Owner shall not be
construed as a release of any claims that the Owner may be lawfully entitled to
assert against the Engineer, and the Engineer shall not be relieved of liability to
the Owner for damages sustained by the Owner by virtue of any breach of this
Agreement by the Engincer. The Owner may withhold any payment to the
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Engineer for the purpose of setoff until such time as the exact amount of damages
due the Owner from the Engineer is determined.

Ownership of Documents

Tracings, drawings, plans, specifications, original field survey notes, maps and
other recordations prepared or obtained under the terms of this Agreement shall
be delivered to and become the property of the Owner prior to payment to the
engineer for work under the Construction Phase. If this Agreement is terminated
at any time for any reason prior to payment to the Engineer for work under the
Construction Phase, all tracings, drawings, plans, specifications, original field
survey notes, maps, diskettes, and other recordations prepared or obtained under
the terms of this Agreement shall upon termination be delivered to and become
the property of the Owner prior to payment to the Engineer as provided in Sec. V,
Part C.3. Sketches, charts, computations, and other data prepared for and under
this Agreement shall be made available to the Owner upon request and without
restriction on their use, or further compensation to the Engineer. The Owner in
requiring ownership of the above listed documents hereby releases the Engineer
from all responsibility in connection with their use on any project other than their

use on this Project.

Estimates
The Engineer is expected to be knowledgeable of the cost of construction, labor,

and materials in the El Paso area and of bidding and market trends. The estimates
of construction cost provided for herein are to be made in light of such knowledge
and are expected to be within tem percent (10%) of the bid for the base bid item
expected from the lowest responsible bidder.

The Engineer's final estimate for the construction of the Project, shall take
into account all labor costs, environmental remediation costs, surveying
costs, land acquisition costs, and utility relocation costs which shall be based
on the current City of El Paso prevailing wage rates as adopted by the City
Council. In the event that the Project is funded with federal funds, the
higher of the City of El Paso prevailing wage rates or the Davis-Bacon wage
rates shall be utilized by the Engineer in compiling his final estimate for the

Project.

In addition, the Engineer is expected to be knowledgeable of environmental
remediation costs, surveying costs, land acquisition costs, and utility relocation
costs associated with each alternate proposed in the Feasibility Report.

Insurance
The Engineer shall secure and maintain at his expense such Comprehensive

Liability, Property Damage Liability, Vehicle Liability and Workers'
Compensation insurance as shall protect him from workers' compensation claims
under applicable state law and from all claims from bodily injury, death, or
property damage which may arise from the performance of his services under this

o0
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Agreement. Provided, the Engineer shall provide or securc public liability
insurance for personal injuries or death, arising out of any one accident or other
cause, in a minimum sum of TWO HUNDRED FIFTY THOUSAND AND
00/100 DOLLARS ($250,000.00) for one person and FIVE HUNDRED
THOUSAND AND 00/100 DOLLARS ($500,000.00) for two or more persons;
and in addition, shall provide property damage liability insurance in a minimum
sum of ONE HUNDRED THOUSAND AND 00/100 DOLLARS ($100,000.00)
for property damages arising out of any one accident or other cause, or in amounts
equal to the maximum liability for damages for municipalities for claims arising
under governmental functions, provided for under the Texas Tort Claim Act,
whichever is greater. Such insurance shall be available on a “per occurrence”
basis for death or bodily injury or property damage, which is caused by an
occurrence, which takes place during the policy period. The Engineer shall
procure and shall maintain at the Engineer’s expense Professional Liability
Insurance for the benefit of the Owner to cover the errors and omissions of the
Engineer, its principals or officers, agents, or emplovees in the performance of

this Agreement.

The Engineer shall maintain said insurance with insurance underwriters
authorized to do business in the State of Texas, satisfactory to Owner. All
policies required by this Agreement, with the exception of Workers’
Compensation and Professional Liability Insurance, shall name the Owner, its
officials, servants, agents, and employees as additional insureds. All policies
shall identify the name of the City project for which the insurance is being issued.
The Engineer shall, prior to the execution of this Agreement, furnish the Owner
with a certificate from the insurance carrier showing such insurance to be in full
force and effect during the entire term of this Agreement, or shall deposit with
Owner copies of said policies, if requested by Owner. Said policies or certificates
shall contain a provision that written notice of cancellation or of any material
change in said policy by the insurer shall be delivered to Owner thirty (30) days
in advance of the effective date thereof and shall show the type, amounts, classes
of operation covered, effective dates and dates of expiration of policies.

Successors and Assigns
This Agreement shall be binding on the Owner, its successors and assigns, and on

the Engineer, the Engineer’s partners, successors, executors, administrators, legal
representatives, and assigns. Neither the Owner nor the Engineer shall assign,
sublet, or transfer its interest in this Agreement without the written consent of the
other. Nothing herein shall be construed as creating any personal liability on the
part of any officer or agent of the Owner.

Compliance with Laws
The Engineer shall comply with all federal, state, and local laws and ordinances

applicable to the work covered hereunder.
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Change of Legal Status
In the event that there is a change in any way of the legal status of the entity that

has entered into this Agreement, including but not limited to the dissolution of a
partnership or a corporate entity, the Owner shall have the right to: 1)
immediately terminate this Agreement for convenience; or 2) consent to the
change in the legal status and continue under this Agreement; or 3) enter into an
Agreement with any person, corporation, or association that it deems to be
qualified to perform the services requested herein with no further legal obligation

or liability under this Agreement.

Copyright and Reproduction Rights
By execution of the Agreement, the Engineer and the Owner agree that the City is

the author of all work performed under this Agreement and as such is the
copyright owner and owns all rights comprised in the copyright. Any copyright
or other property interest that vests in the Engineer for work performed under this
contract is immediately transferred to the Owner. The City shall have the
exclusive right to sell, distribute, copy, duplicate, modify, assign or reproduce the
work performed by the Engineer for any purpose whatsoever. The Engineer shall
retain no rights to any of the work performed by the Engineer under this
Agreement unless authorized by the Owner in writing.

Conflicting Provisions
Any provision contained in any Attachments to this Agreement, which may be in

conflict or inconsistent with any of the paragraphs in the Agreement shall be void
to the extent of such conflict or inconsistency.

Auditing Records
Engineer’s records subject to audit shall include but not be limited to records

which, in the Owner’s discretion, have a bearing on matters of interest to the
Owner in connection with the Engineer’s work for the Owner and shall be open to
inspection and subject to audit and/or reproduction by Owner’s agent or its
authorized representative to the extent necessary to adequately permit evaluation
and verification of (a) Engineer’s compliance with contract requirements, and (b)
compliance with provisions for computing Direct Personnel Expense with

reimbursables, if applicable.

Such records subject to audit shall also include those records necessary to
evaluate and verify direct and indirect costs, (including overhead allocations) as
they may apply to costs associated with this Agreement. In those situations where
Engineer’s records have been generated from computerized data, Engineer agrees
to provide Owner’s representatives with extracts of data files in computer
readable format on data disks or suitable alternative computer data exchange

format.

The Owner or its designee shall be entitled to audit all of the Engineer’s records
related to this Project, and shall be allowed to interview any of the Engineer’s

10
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employees, pursuant to the provisions of this section throughout the term of this
contract and for a period of three (3) years after final payment or longer if
required by law. Such audits may require inspection and photo copying of
selected documents from time to time at reasonable times and places.

VII. SPECIAL PROVISIONS

A.
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Topographic Surveys
Topographic surveys, to be provided in Basic Services under Sec. I, Part C.2,,
shall be limited to the area of the various project construction sites.

Time of Essence; Liguidated Damages

TIME IS OF THE ESSENCE in this Agreement. The Engineer agrees to accept
and adhere to the schedule established in Section IV of this Agreement. Failure
of the Engineer to adhere to this schedule without due cause, approved in writing
by the City Engineer, shall cause damage to the Owner which the Engineer agrees
to compensate at the rate of ONE HUNDRED and 00/100 DOLLARS ($100.00)
per day, without the right of setoff or counterclaims.

It is hereby understood and mutually agreed, by and between the Engineer and the
Owner, that the date of beginning and the time for completion as specified in this
Agreement of the work to be done hereunder are ESSENTIAL CONDITIONS
in this Agreement. It is further mutually understood and agreed that the work
embraced in this Agreement shall be commenced on a date to be specified in the

“Notice to Proceed.”

The Engineer agrees that said work shall be prosecuted regularly, diligently, and
uninterruptedly at such rate of progress as shall ensure completion thereof within
time specified. It is expressly understood and agreed, by and between the
Engineer and the Owner that the time for the completion of the work described
herein 1s a reasonable time for the completion of the same.

If the said Engineer shall neglect, fail, or refuse to complete the work within the
time herein specified, or any proper extension thereof granted by the Owner, then
the Engineer does hereby agree, as a part consideration for the awarding of this
Agreement, to pay the Owner the amount specified in this Agreement, not as a
penalty but as liquidated damages for such breach of Agreement as hereinafter set
forth, for each and every calendar day that the Engineer shall be in default after
the time stipulated in this Agreement for completing the work.

The said amount is fixed and agreed upon by and between the Engineer and the
Owner because of the impracticability and extreme difficulty of fixing and
ascertaining the actual damages the Owner would in such event sustain, and said
amount in agreed to be the amount of damages which the Owner would sustain.
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It is further agreed that TIME IS OF THE ESSENCE in each of the
specifications wherein a definite and certain length of time is fixed for the
performance of any act and in every portion of this agreement. Additionally, time
shall be of the essence where under this Agreement additional time is allowed for
the completion of any work. However, when the Owner determines in writing
that the Engineer is without fault and the reasons for a time extension are
acceptable, the Engineer shall not be charged with liquidated damages or any

excess cost.

Equal Employment Opportunity
In providing services under this Agreement, the Engineer shall not discriminate

against any employee or applicant for employment because of race, color,
religion, sex, age, disability, or national origin. The Engineer shall take
affirmative action to ensure that applicants for employment are employed, and
that employees are treated during employment, without regard to their race, color,
religion, sex, age, disability, or national origin. Such action shall include, but not
be limited to, the following: employment, upgrading, demotion, or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship. The
Engineer shall post in conspicuous places, available to employees and applicants
for employment, notices to be provided by the government setting forth the
provisions of this nondiscrimination clause. The Engineer shall state that all
qualified applicants shall receive consideration for employment without regard to
race, color, religion, sex, age, disability, or national origin. The Engineer shall
incorporate the foregoing requirements of this section in all of its subcontracts for
work to be performed on this Project.

Obligations of the Engineer with Respect to Third Party Relationships

The Engineer shall remain fully obligated under the provisions of this Agreement
notwithstanding its designation of any third party or parties for the undertaking of
all or any part of the Project with respect to which assistance is being provided

under this Agreement.

Interest of Members of Local Governing Body or Other Public Officials

No member of the governing body of the City of El Paso, State of Texas, and no
other public official of the City of El Paso, State of Texas, who exercises any
function or responsibility with respect to the Project shall during his or her tenure
or for one (1) year thereafter, have any interest, direct or indirect, in any contract
or subcontract, or the proceeds thereof, for work to be performed in connection
with the Project assisted under this Agreement.

Law Governing Agreement
For the purpose of determining place of Agreement and the law governing same,

this Agreement is entered into in the City and County of El Paso, State of Texas,
and shall be governed by the laws of the State of Texas. Venue shall be in the

County of El Paso, Texas.
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INDEMNIFICATION
THE OWNER SHALL NOT BE SUBJECT TO ANY OBLIGATIONS OR

LIABILITIES OF THE ENGINEER INCURRED IN THE
PERFORMANCE OF THIS AGREEMENT. THE ENGINEER
EXPRESSLY AGREES TO AND SHALL INDEMNIFY AND HOLD
HARMLESS AND DEFEND THE OWNER, ITS OFFICERS, AGENTS,
AND EMPLOYEES, FROM AND AGAINST ANY AND ALL CLAIMS,
LOSSES, DAMAGES, CAUSES OF ACTION, SUITS, AND LIABILITY OF
EVERY KIND, INCLUDING ALL EXPENSES OF LITIGATION, COURT
COSTS, AND ATTORNEY’S FEES, FOR INJURY TO OR DEATH OF
ANY PERSON, OR FOR DAMAGE TO ANY PROPERTY, ARISING
FROM OR RELATING TO ANY ACTS OR OMISSIONS OF THE
ENGINEER, ITS PRINCIPALS OR OFFICERS, AGENTS, OR
EMPLOYEES IN PERFORMANCE OF THIS AGREEMENT.

Authorization To Enter Agreement
If the Engineer signs this Agreement as a corporation, each of the persons

executing this Agreement on behalf of the Engineer warrants to the Owner that
the Engineer is a duly authorized and existing corporation, that the Engineer is
qualified to do business in the State of Texas, that the Engineer has full right and
authority to enter into this Agreement, and that each and every person signing on
behalf of the Engineer is authorized to do so. Upon the Owner’s request, the
Engineer shall provide evidence satisfactory to the Owner confirming these

representations.

Entire Agreement
This Agreement, including attachments, constitutes and expresses the entire

agreement between the parties and supersedes all prior negotiations,
representations, or agreements, either written or oral. This Agreement shall not
be amended or modified except by written instrument signed by both parties.

Remedies / Sanctions for Breach of Agreement

Violation or breach of any terms of this Agreement by the Engineer shall be
grounds for terminating the Agreement, and any increased cost arising from the
Engineer’s default, breach, or violation of the terms herein shall be paid by the

Engineer.

The remedies herein reserved shall be cumulative and additional to any other or
further remedies in law or equity. No waiver of a breach of any provisions of this
Agreement shall constitute a waiver of any breach of such provision.

Notices
Any notice, demand, request, consent, or approval that either party hereto may or

is required to give the other shall be in writing and shall be either personally
delivered or sent by certified mail, return receipt, to the following addresses:
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To the Owner: The City of EI Paso
Attn: City Manager
Two Civic Center Plaza
El Paso, Texas 79901-1196

with a copy to: The City of El Paso
Attn: City Engineer
Two Civic Center Plaza, 4th Floor
El Paso, Texas 79901-1196

To the Engineer: Kimley-Horn and Associates, Inc.
Attn: J. Martin Sanchez, AICP
1014 N. Mesa, Ste. 400
El Paso, TX 79902

VIII. COMPLIANCE WITH ALL LAWS - FEDERAL FUNDING REQUIREMENTS
Engineer, at Engineer’s expense, agrees that it will operate and perform its
responsibilities and covenants under this Agreement in accordance with all laws, rules,
orders, ordinances, directions, regulations and requirements of federal, state, county and
municipal authorities, now in force or which may hereafter be in force, including, but not
limited to, those which shall impose any duty upon the Owner or Engineer with respect to
the use of federal funds and nondiscrimination in the administration of contracts which
are funded, in whole or in part, with federal funds.

Specifically, and not in limitation of the foregoing, Engineer agrees that the following
covenants shall apply throughout the performance of this Agreement because federal
funds are involved and that, in the event of breach of the above covenant or breach of any
of the following covenants, Owner shall have the right to terminate this Agreement.

A. Anti-Kickback Rules
Salaries of Architects, Engineers, draftsmen, technical engineers, technicians and

other employees and consultants performing work under this Agreement shall be
paid unconditionally and not less often than once a month without deduction or
rebate on any account except only such payroll deductions as are mandatory by
law or permitted by the applicable regulations issued by the Secretary of Labor
pursuant to the “Anti-Kickback Act” of June 13, 1934 (48 Stat. 948; 62 Stat. 740;
63 Stat. 108; Title 18 U.S.C., Sec. 874; and Title 40 U.S.C., Sec. 276¢). The
Engineer shall comply with all applicable “Anti-Kickback™ regulations and shall
insert appropriate provisions in all subcontracts covering work under this
Agreement to ensure compliance by subcontractors with such regulations, and
shall be responsible for the submission of affidavits required of subcontractors
thereunder except as the Secretary of Labor may specifically provide for
variations of or exemptions from the requirements thereof.
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Section 3 Clause

The following provisions are incorporated into this Agreement, as required by 24
CFR 135.20 (b):

1.

To the extent that the work to be performed under this Agreement is on a
project assisted under a program providing direct federal financial
assistance from the Department of Housing and Urban Development and
is subject to the requirements of Section 3 of the Housing and Urban
Development Act of 1968, as amended, 12 U.S.C. 1701u. Section 3
requires that to the greatest extent feasible, opportunities for training and
employment be given lower income residents of the Project be awarded to
business concerns, which are located in or owned in substantial part by

persons residing in the area of the Project.

The parties to this Agreement shall comply with the provisions of said
Section 3 and the regulations issued pursuant thereto by the Secretary of
Housing and Urban Development set forth in 24 CFR Part 135, and all
applicable rules and orders of the Department issued thereunder prior to
the execution of this Agreement. The parties to this agreement certify and
agree that they are under no contractual or other disability, which would
prevent them from complying with these requirements.

The Engineer shall send to each labor organization, or representative of
workers with which the Engineer has a collective bargaining agreement or
other contract or understanding, if any, a notice advising the said labor
organization or workers’ representative of his commitments under this
Section 3 clause and shall post copies of the notice in conspicuous places
available to employees and applicants for employment or training.

The Engineer shall include this Section 3 clause in every subcontract for
work in connection with the Project and shall, at the direction of the
applicant for or recipient of federal financial assistance, take appropriate
action pursuant to the subcontract upon a finding that the subcontractor is
in violation of regulations issued by the Secretary of Housing and Urban
Development, 24 CFR Part 135. The Engineer shall not subcontract with
any subcontractor where it has notice or knowledge that the latter has been
found in violation of regulations under 24 CFR Part 135 and shall not let
any subcontract unless the subcontractor has first provided it with a
preliminary statement of ability to comply with the requirements of these

regulations.

Compliance with the provisions of Section 3, the regulations set forth in
24 CFR Part 135, and all applicable rules and orders of the Department
issued thereunder prior to the execution of the construction contract, shall
be a condition of the federal financial assistance provided to the Project,
binding upon the applicant or recipient for such assistance, its successors,
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and assigns. Failure to fulfill these requirements shall subject the
applicant or recipient, its Engineers and subcontractors, its successors, and
assigns to those sanctions specified by the grant or loan agreement or
contract through which federal assistance is provided, and to such
sanctions as are specified by 24 CFR Part 135.

6. That in the furnishing of services hereunder for the purpose for which a
Department of Transportation program or activity is extended or for
another purpose involving the provision of similar services or benefits, the
Engineer shall furnish such services in compliance with all other
requirements imposed pursuant to 49 CFR Part 21, Nondiscrimination in
Federally Assisted Programs of the Department of Transportation, and as
said Regulations may be amended.

7. That in the furnishing of services hereunder for the purpose for which a
Department of Transportation program or activity is extended or for
another purpose involving the provision of similar services or benefits, the
Engineer shall furnish such services in compliance with all other
requirements imposed pursuant to Title 49, Code of Federal Regulations,
Department of Transportation, Subtitle A. Part 21, Nondiscrimination in
Federally-Assisted Programs of the Department of Transportation-
Effectuation of Title VI of the Civil Rights Act of 1964, as said Regulation
may be amended. Lessee shall also comply with the applicable provisions
of Section 504 of the Rehabilitation Act of 1973 (P.L. 93-112) and 49

CFR Part 27.

8. That no person on the grounds of race, creed, color, sex, age, disability or
national origin shall be excluded from participation in, denied the benefits
of, or be otherwise subjected to discrimination in the performance of this

Agreement.

Access to Records
In accordance with OMB Circular A-102, Attachment “O,” Sec. 4h, the Owner,

the Department of Housing and Urban Development, the Comptroller General of
the United States, or any of their duly authorized representatives, shall have
access to any books, documents, papers, and records of the Engineer which are
directly pertinent to the Owner's Community Development Block Grant Program
for the purpose of making audit, examination excerpts, and transcriptions.

Interest of Certain Federal Officials
No member of or delegate to the Congress of the United States shall be admitted

to any share or part of this Agreement or to any benefit to arise herefrom.

Davis-Bacon Wages
In preparation of his cost estimates and the Project budget, described in Sec. VI,

Part C., and Sec. VI, Part D., hereof, the Engineer shall base such estimates and
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the project budget on the premise that the regulations and requirements
enumerated in 29 CFR Part 5, Subpart A (Davis-Bacon and Related Act) apply to
the project and must be followed and obeyed by the selected Engineer.

F. Termination for Cancellation of Grant
Should this Agreement be terminated as a result of cancellation of federal funds
covering this Project, the Owner shall promptly notify the Engineer of the
cancellation by certified mail-return receipt requested, whereupon the Engineer
shall immediately, on receipt of the letter, cease and desist from performing any
other work or services hereunder. In such an event, the Engineer will be paid for
professional services performed to said date upon furnishing the Owner a progress
report and an invoice to such date, and upon acceptance of the work by the

Owner.

WITNESS THE FOLLOWING SIGNATURES AND SEALS:

OWNER: THE CITY OF EL PASO

ATTEST Joe Wardy, Mayor

Richarda Duffy Momsen, City Clerk

ENGINEER: Kimley-Horn and Associates, Inc.

By:

Kevin Gaskey
Senior Vice-President/Principal

APPROVED AS TO FORM: }O).%/A
Cton, Cfloy sz ﬁ

TOC

Theresa Cullen- Garney Rick Conner
Deputy City Attorney City En01nee
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ACKNOWLEDGMENTS

THE STATE OF TEXAS )

)
COUNTY OF EL PASO )

This instrument was acknowledged before me on this day of December, 2004,

by Joe Wardy as Mayor of the City of El Paso, Texas.

Notary Public, State of Texas

THE STATE OF TEXAS )

)
COUNTY OFEIPASO )

This instrument was acknowledged before me on this day of , 2004,
by Kevin Gaskey, P.E., as Senior Vice-President/Principal of Kimley-Horn and Associates,

Inc.

Notary Public, State of Texas
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ATTACHMENT "A"
Page 1 of 2

PROJECT SCOPE

TITLE: Airway Feasibility Study
LOCATION: Airway Blvd.- From Interstate 10 to Delta Blvd.

CONSTRUCTION BUDGET: To be determined by this study

GENERAL DESCRIPTION: Consultant shall prepare an engineering feasibility study to
extend Airway Blvd. from I-10 to Delta Boulevard. The study shall address all issues
related to roadway design requirements, bike lane requirements, median and curb
requirements, drainage requirements, geometric requirements, traffic signalization and
synchronization requirements, utility requirements, landscaping requirements, sidewalk
requirements, ADA requirements, and pedestrian requirements. Special attention shall be
given to the environmental issues and concerns related to this proposed project.
Consultant shall provide recommendations to address the mneed for environmental
assessments, impacts, and mitigation procedures. Special attention shall also be given to
land acquisition issues, and existing facility demolition issues. Recommendations shall be
provided to the owner as to the best and most feasible route to take with respect to land
acquisition. Three options with accompanying costs, problems, recommendations, plan of
actions shall be provided to owner for review and approval. Cost estimates shall include
but is not limited to construction costs, design costs, land acquisition cests, relocation costs,
environmental costs, testing costs, construction managements and inspection costs, design
management costs, and administration costs. Feasibility study shall follow and meet Texas
Department of Transportation format and guidelines, Federal Highway Administration
format and guidelines, and El Paso Metropolitan Planning Organization format and
guidelines. Formal public hearings shall be setup, managed, conducted, and directed by
consultant. Consultant shall be required to present his findings and recommendations to
several governmental entities such as but not limited to City Council, MPO, DCC, and

CPC.

SERVICES REQUIRED:

[ X] Investigation [ X] Planning

[ X] Feasilibity study [ X] Soils Investigation
[ X] Drainage study [ X] tility requirements
[ X] Roadway study [ X] Trafficstudy

[ X] Land acquistion [ X] Relocation study

[ X] Publiclnvolvement [ X ] Public Hearing
[ X] TXDOT format X ] FHA format
[ X] MPO format



Attachment “A”
Page 2 of 2

PRODUCTS REQUIRED:

[ X] Drawings [ X] Specifications
[ X] Cost Estimates [ X] Design Analysis
[ X] Reports

GENERAL REQUIREMENTS AND CRITERIA:

Study must meet all applicable City Codes and Ordinances.

1.

2. Study must comply with Engineering Department Guidelines.

3. Study must comply with all local, state and federal laws and regulations, including but
not limited to the Americans with Disabilities Act.

OTHER CONSIDERATIONS:

1. Work to be coordinated with the Engineering Department.
2. Study shall follow City of El Paso Information Services and Communication Department

requirements for computer and telephone systems. (if applicable)

3. TDLR compliance
4. TLand Acquisition

PROJECT SCHEDULE: (Consecutive Calendar Days)

Preliminary Report Phase 90 days
Final Report Phase 60 days



m- Kimley-Horn ATTACHMENT "B
|

and Associates, Inc.

August 10, 2004 Suite 400
1014 N, Mesa
El Pasc, Texas
79902

Mr. Javier Reyes, P.E.
Program Manager

The City of E1 Paso

2 Civic Center Plaza, 4" Floor
El Paso, Texas 79901-1196

Dear Mr. Reyes:

Subject: Airway Extension Feasibility

As requested, update of the new breakdown for prime/subconsultants based on
the agreed-upon fee of $410,000 (these are rounded, and there may be a few
hundred 1in variation):

KHA $324,000
Brock & Bustillos 22,000
CFJordan 14,000
Nomar 6,000
CEA 8,000
Hicks (Envir) 36,000

Total $410,000

Please let me know if you have any questions.

We will of course plan to be present at Council whenever this is scheduled.

Sincerely,
KIMLE/Y—HORN AND ASSOCIATES, INC.
@/‘//’%—M

e
Wayne P, Di'é(eﬂ, AICP

Project Manager

cc: J. Martin Sanchez, AICP - KHA

TEL 915 313 0130
FAX 915 313 0949





